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IN THE

SUPREME COURT
OF THE

STA1E OF UTAH
FIRST SECURITY BANK OF UTAH,
N.A.,
Plaintiff-Appellant,
vs.
ZIONS FIRST NATIONAL BANK,
Defendant-Respondent. J

Case No.
14010

REPLY BRIEF OF APPELLANT

NATURE OF THE CASE
Zions First National Bank (hereinafter "Zions") is
in error in stating that First Security Bank of Utah (hereinafter "Firat Security") seeks a judgment of $831,700.00
against the defendant Zions (Zions' Brief, p. 1). This
is an action for a declaratory judgment regarding the
priority of security interests in merchandise, inventory
and other assets (hereinafter "transferred assets") transferred from Nuclear Controls and Electronics Corporation (hereinafter "Nuclear") to Summit International
Corporation (hereinafter "Summit").
Zions has yet to establish a single affirmative legal
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basis to claim any security interest in the transferred
assets.
REPLY ARGUMENTS
POINT I.
FIRST S E C U R I T Y HAS AN UNCONTESTED FIRST PRIORITY SECURITY INTEREST IN THE TRANSFERRED ASSETS.
The record states that First Security was not informed of the transfer of assets from Nuclear to Summit
until after the transfer was completed (Record, p. 48).
This fact is recognized by Zions in its Brief (Zions' Brief,
pp. 3-4). Therefore, First Security could not have consented to or authorized the transfer as Zions would have
this Court believe.
It is also uncontested that during the period following the transfer and prior to the date First Security received notice, First Security had a first priority security
interesit in the transferred assets and in the proceeds
arising therefrom.
Upon notice of the transfer of assets from Nuclear
to Summit, First Security had two basic alternatives:
1. Inasmuch as the assets of Nuclear were
transferred in violation of the Security Agreement relating thereto, First Security could have
taken possession of the collateral and sold it to
repay the obligations of Nuclear.
Had First Security elected this option, it would have
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put both Nuclear and Summit out of business. This action by First Security would have made it very difficult
if not impossible for Zions to collect any outstanding
accounts receivable, as Summit would not have been a
going concern without Nuclear (Record, p. 17).
2. Under the provisions of the Uniform Commercial Code, First Security could have retained
its first priority security interest in the transferred assets notwithstanding the transfer.
The second alternative was selected for the following reasons:
A. As of the date First Security received notice of the transfer, First Security knew as a
matter of law that it had a first priority security interest in the transferred assets based on
the Nuclear Security Agreements.
B. As a matter of law, Zions' security interest
could not attach to the transferred assets because: (1) the transferred assets were not acquired in Summit's ordinary course of business;
(2) neither Summit nor Zions gave any new
value; (3) there was no agreement between
Zions and Summit covering the transferred
assets.
This point, which was discussed extensively as Point
III in First Security's Brief, was not answered by Zions
and appears uncontested. Therefore, Zions did not and
does not now have a security interest in the transferred
assets.
Zions claims in its Brief that First Security ratified
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the transfer of assets from Nuclear to Summit when
First Security took the new security agreements from
Summit. First Security took this affirmative action to
insure itself a continuing perfected first priority security
interest in the transferred assets. As stated in the Uniform Commercial Code:
If a security interest is originally perfected in
any way permitted under this chapter and is
subsequently perfected in some other way under
this chapter, without an intermediate period
when it was unperfected, the security interest
shall be deemed to be perfected continuously
for the purposes of this chapter. 7QA-9-303(2)
Utah Code Annotated, 1953, as amended.
Counsel for Zions has mistakenly relied on the case
of First Finance v. Akathiotis, 110 111. App. 2d 377,
249 N. E. 2d 663 (1969), The Akathiotis case involves
a situation where a contract of sale of assets to Akathiotis
was entered into before the creditor, First Finance, had
taken any security interest in the assets. First Finance
also knew that its debtor had con»tracted to sell the
assets before it took the security interest. As opposed
to First Security, First Finance was in no position to
claim a security interest after the sale. Further, there
is no dispute that Akathiotis, in purchasing the assets,
had valid interest in the assets. Zions, on the other hand,
was not a purchaser and to this day Zions has no interest
in the transferred assets.
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In Re Vieths, Inc.,1 is also relied upon by Zions, but
that holding supports the action taken by First Security.
In that case, assets subject to a security agreement were
transferred from Kuhn to Vieths^ Inc. The creditor had
prior knowledge of the transfer of assets and took a new
note from Vieths, Inc., the transferee. The Bankruptcy
Court ruled against the creditor on the apparent ground
that the creditor failed to obtain new security documents.
First Security, however, did obtain the required security
documents and made the proper filings with the Secretary of State. In Re Vieths, Inc., is also distinguishable
in that the Trustee in Bankruptcy had a valid interest
in the debtor's assets. Zions has no security interest in
the transferred assets, as has been pointed out previously
in appellant's Briefs.
In its Brief, Zions cites other cases involving lender
acquiescence to a "course of dealing" over many years.
The case at bar involves over $2,200,000.00 in assets
transferred without notice and without any physical
movement of goods. First Security is not daiming a
security interest in goods sold to Summit by Nuclear
in the regular course of their dealings, and it is unreasonable for Zions to attempt to make this situation analagous to the cases cited in its Brief.
i/n Re Vieths, inc., is cited by Zions as 9 U. C. C. Rep. 943.
This case was decided in 1971 by the United States District Court
in the Eastern District of Wisconsin Apparently, this case is unreported.
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POINT II.
THE LANGUAGE OF THE FIRST SECURITY-SUMMIT FINANCING STATEMENT
AND SECURITY AGREEMENTS NEITHER
SUBORDINATES FIRST SECURITY'S INTEREST IN THE TRANSFERRED ASSETS
NOR DOES IT GIVE ZIONS A SECURITY
INTEREST IN THE TRANSFERRED ASSETS.
The language of the security documents refiteots the
intent of Summit and First Security not to encroach on
Zions' security interest in Summit's pre-transfer assets.
Jerry W. Dearinger, Esq., Summit's attorney and the
author of the relevant language in the First SecuritySummit Financing Statement and Security Agreements
stated at his deposition:
. . . we had better put some limiting language
on here [the security documents] . . . we are not
trying to give away something that we don't
have a right to give away. (Deposition of Jerry
W. Dearinger, p. 10).
Likewise, First Security was not trying to take something
it did not have the right to take. The language of the
documents does not give First Security's position away
as Zions now claims. The language merely limits the
security interest to the transferred assets and their proceeds.
The First Security Financing Statement, which is
the only document required by law to be filed with the
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Secretary of State, covers:
all inventory and accounts receivable now owned
or to be acquired, not presently subject to security interest of Zions First National Bank.
[Emphasis added.]
The words not presently subject to security interest of
Zions First National Bank were typed with a different
typewriter some time after the preceding language had
been written. This language was added simply because
Summit could not give and Fir$t Security could not
rightfully claim a security interest in assets presently
subject to [a] security interest of Zions. (See Inter
Mountain Association of Credit Men v. The Villager, Inc.,
U. 2d
, 527 P. 2d 664 [1974]). Inasmuch as the
transferred assets were not subject to a Zions security
interest, this language does not subordinate First Security's interest in the transferred assets.
The relevant language on the First Security-Summit
Security Agreement Covering Revolving Accounts Receivable states:
All collateral assigned to secured party hereunder and all terms and conditions hereof are
subordinate to and limited by the security interest in accounts receivable presently held by
Zions First National Bank, Salt Lake City,
Utah. [Emphasis added.]
It is uncontested that at the time the above mentioned security agreement was entered into, the security interest in accounts receivable presently held by Zions
First National Bank did not in<di}de a security interest
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in any of the transferred assets. There were no accounts
receivable transferred. Certainly this language does not
subordinate First Security's position in the transferred
assets.
The language in the First Security-Summit Inventory Financing Security Agreement states:
All collateral covered hereunder,, especially cash
and noncash proceeds (including chattel paper
and accounts receivable) is subordinate to and
the terms and conditions set forth in paragraphs
2-9 are limited in application by a prior and
superior security interest in accounts receivable
held by Zions First National Bank Salt Lake
City, Utah. [Emphasis added.]
This document simply states that the First Security
interest in the transferred inventory and accounts receivable arising therefrom is not to infringe on the security interest in accounts receivable held by Zions First
National Bank as of February 12, 1975, but Zions did
not hold a security interest in the transferred assets or
proceeds arising therefrom. It was Summit's concern
and First Security's intent that First Security only take
a security interest in the transferred assets and their
proceeds. The security interest in accounts receivable
held by Zions at die time was not to be usurped. Reading this document with the Financing Statement filed
by First Security leaves no basis for the interpretation
Zions now desires this Court to make. Testimony of
the facts surrounding the execution of these documents
and regarding information given to Zions will further
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show that Zions has no grounds to claim the interpretation is now desires this Court to maike.
POINT III.
FIRST SECURITY IS NOT ESTOPPED TO
CLAIM A PRIOR SECURITY INTEREST
OVER ZIONS IN THE TRANSFERRED ASSETS, AND THE EQUITIES OF THIS CASE
RUN TO FIRST SECURITY.
Quoting from Zions' Brief:
Zions did not rely on First Security's act in taking a second and subordinate security agreement, but if it [Zions] had been aware that
Summit owed this much secured debt, which
was claimed to be prior to Zions, it could have
shut down Summit's operations in February,
1974 and taken all of its receivables which at
that time were $2ty262,406.00. / / First Security
had given timely notice to Zions, both banks
could have recovered full payment. (Zions'
Brief, pp. 20-21.) [Emphasis added.]
Had Zions in fact relied to ite detriment on the language in the First Security^Summit Security Agreements,
Zions could perhaps base a defense on a theory of estoppel. As stated by this Coort in Richards v. Kelly, 95
Utah 560, 83 P. 2d 731 (1938), reliance is a basic and
fundamental ingredient for estoppel.
It is an essential element of estoppel in pais
that the other person involving it relied upon
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the representation or conduct of the other party,
was influenced in his own conduct by it, and
would not have acted as he did but for the acts
of which he now complains. If complainant's
act appears to be the result of his own will or
judgment, if it does not appear to be the proximate result of the conduct or representations of
the adverse party, there is no estoppel. [Emphasis added.] Id. at 734.
Inasmuch as Zions claims it was unaware of the First
Security-Summit Security Agreements and admits it did
not rely on the language of such documents, Zions cannot base its claim to priority on the estoppel.
While Zions was unaware of the language in the
First Security-Summit Security Agreements, the record
does state that Zions did have knowledge of First Security's security interest in the transferred assets (Record, p. 49). Zions is deemed by law to have constructive
notice of First Security's security interest, and First Security has no duty to give Zions additional notice.
By its own admissions, Zions could have protected
Summit's assets and paid off both banks. In its Brief
(Zions' Brief, p. 20), Zions admits that it allowed over
$1,000,000.00 in cash to be returned to Summit; because
Zions did not have notice of First Security's claimed
security interest. Having failed to take notice and having
allowed the assets to be dissipated, Zions is in a precarious position to invoke the rules of equity.
CONCLUSION
The record is clear that First Security had a con-
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iinuous first priority security interest in the transferred
assets. Under the provisions of 70A-9-3Q2(2) of the Utah
Uniform Commercial Code, First Security's security interest remained attached to the assets of Nuclear after
they were transferred to Summit. That security interest
continued in those transferred assets when First Security
took new Security Agreements from Summit and filed
its Financing Statement with the Secretary of State. The
First Security security interest was uninterrupted by the
transfer and the collateral held by each bank remained
unchanged. Zions still had a security interest in the
assets and accounts receivable which Summit possessed
at the time of the transfer, and First Security still has
an attached and perfected security interest in the assets
which were transferred from Nuclear and in all the proceeds arising from the sale of these transferred assets.
Proper discovery of the books and records of Summit and
Nuclear would reveal the actual percentages of funds
due each bank from the liquidation or collection of their
appropriate collateral.
The record is also clear that Zions has never had an
attached or perfected security interest in the transferred
assets. Zions had no rights in the transferred assets, gave
no value for the collateral and made no agreement with
Summit which anticipated a security interest arising in
the transferred assets. This major point has never been
rebutted by Zions.
The fact that Zions devoted no argument to their
"salient" point concerning the Bulk Sales Law speaks
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for itself as to the real weight this point merits. As supported in First Security's Brief, the Bulk Sales Law
does not affect rights arising under Article 9 of the Uniform Commercial Code.
Zions argues estoppel, yet admits no reliance on the
language of the First Security-Summit security documents. Zions' claim that it relied on First Security's inaction is without merit. At all times relevant to this
case, First Security had one, if not two, financing statements regarding the transferred assets on file with the
Utah Secretary of State. Zions is deemed to knew First
Security had a security interest in the transferred assets,
but the documents Med with the Secretary of State are
intended merely as a starting point for investigation.
If Zions did not have actual knowledge of First Security's first priority position, Zions would have learned that
fact by making even a modest inquiry.
The record shows Zions was in control of Summit's
finances. Zions admits that it could have arranged for
both banks to be fully paid if it had only been aware of
First Security's position. The record contains testimony
that Zions was aware of First Security's prior security
interest, but the degree and nature of Zions' awareness
of First Security's security interest is just one of the
many important disputed facts in this case which needs
resolution by a trier of fact.
The many other disputed issues of material fact as
outlined by First Security in its original Brief have been
ignored by Zions in its answer. These major omissions
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are paramount to an admission by Zions that the case
here on appeal does not meet the sitriot factual requirements necessary to sustain a summary judgment.
This Court should send this case back to the District
Court for a trial on the merits.
Respectfully submitted,
DON B. ALLEN
PAUL S. FELT
H. BRENT BEESLEY
RAY, QUINNEY & NEBEKER
Attorneys for
Plaintiff-Appellant,
First Security Bank of Utah, NA.
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